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NOTES. 


Wiru the present number completes; Tue case of Stewart v. Palmer, 74 
the second volume of Tuz New Jersry)N. Y., is a curious commentary on the 
The editor trusts that | doctrine of the Bogert case, 12 C.E.G. 
568. The Court of Appeals of New 


York, in an action to vacate an assess 


Law Journa.. 
this volume has fulfilled to some extent 





the purposes he announced at the be- 
ginning of the year, and has proved to} ment and restrain the collection of it, 
be of some service to the profession. | decides that an act providing for an as- 
He feels gratified by the kind expres- |; sessment without notice is unconstitu- 
sions of goud will he hes received as ! tional and void, and that, therefore, no 


well as by the substantial encourage ;assessment laid under it can be a 





ment of 1 steadily increasing circula- 
tion, aud desires now to express his 
thanks to the members of the bench 
and the bar who have kindly sent him 
reports of cases and interesting items 
of news and curious Jearning, and es- 
pecially to the gentlemen who have 
added greatly to the value of the jour 
ual by the diseussion of legal topies in 
its columns. 

‘The editor hopes that in the coming 
year be may continue to receive the 
epcouragement and assistance of the 
profession, and that, with the addition- 
al facslities which the publishers ean 
now place at bis command, the Journan 
may render valuable service to the bar 
of New Jersey and to all who are inter 
ested in the course of legal decision in 
this State. 


cloud upon title to land. This decision 
is approved and reiterated by the 
same Court in Townsend v. Mayor, 
etc., of New York, 8 N. Y. Wkly Dig. 
516. Our own Court of Appeals bas 
held in Jersey City v. Lembeck, 4 Stew. 
255, that if the act under which the as 
| sesswent is laid is not void, then the 
assessment is not such a cloud upon 
|the tit'e as may be rewoved by the 
|Court, of Chancery, and has confined 
the doctrine of Bogert v. The City of 
Elizabeth to cases in which the act is 
void ; and vow the Court of Appi als of 
|New York makes their conclusion that 
the act is void the ground of their de- 
cision that the assessment is no cloud 
the title. The question arises, 
what will become of the doctrine of 
the Bogert case if Jersey City v. Lem- 





upon 
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beck and Stewart v. Palmer should 
both be considered sound law. 





In Samuel v. Scott, Phila. Common 
Pleas, it was held in an action for rent 
upon # lease under seal, that although 
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not appear to be necessarily connected 
with the improvement in the other 
streets, and all that pertains to those 
two streets may be stricken from the 
act without materially interfering with 
the scheme for the improvement of the 





it was expressed in the lease that the 


demised premises were to be used as a | title. 


boarding house, and that the tenant 
was not to repair, yet no appoition- 





| 


other streets which are named im the 
It is settled that if a local act 
contains a subject which is properly 
expressed in the title, it is valid as to 


ment of the rent will be allowed on | that subject, although invalid as to a 


account of the premises becoming par- 
tinlly unfit to be used for a boarding 
louse because of defective drainage. 





In the matter of Sackett, Douglas 
and DeGraw Streets, 74 N. Y. 95, 105, 
the New York Coart of Appeals dis 
cusses the constitutional question in- 
volved in Paine v. Mahon, 12 Vroom 
292. 
act providing for certain public im- 


The question arose whether an 


provements was unconstitutional in 
not expressing the object of the act in 
the title. The court says: “ The title 
of the act. is defective. The whole 
subject of the act is not therein ex- 


pressed. 


subject not expressed. In the matter 
of Van Antwerp, 56 N. Y. 261; People 
v. Briggs, 50 Id. 553.” 

In The United States v. Hirsch, U. 
(|S. Supreme Court, Oct. Term, 1879, 
the defendants were indicted for con- 
spiracy to defraud the United States 
by entering silk goods as cotton in the 
The case came up on 


| 


custom bouse. 
ithe division of opinion of the circuit 
court judges on the question of wheth- 
er the offenses were against the reve- 
nue laws, in which case they would not 
he outlawed, as the limitation extends 








| five years, or against general statutes, 


The title is ‘An act to widen | where the limitation is three years, the 


portions of Sackett, Douglass and | acts being committed more than three 


President streets. and otherwise to al 
ter the commissiouers’ wap of the city 
of Brooklyn.’ There is no hint that} 
two other streets, DeGraw and Union, | 
tu 
would not yive the remotest informa 
tion that those streets were to be in| 


are be narrowed; and the title| 


any way affected. The specification, 
to alter the commis. 
Sioners’ mup, is too general and inde- 
finite. It does not sufficiently specify | 
any subject. 
hint that two streets were to be nar 
rowed and improved and subjected to 
numerous restrictions. But this defect 
in the title does not necessarily con- 
denm the whole The improve- 
ment of DeGraw and Union streets dues 


‘and otherwise 


It certainly conveys no 


act. 








'vears before the indictments were 
found. The court held the plew of the 
statute to be good as to the count for 
conspiracy, but not as to the counts 


charging the overt acts as substantive 


| offences. 


‘Tue recent decision of the Court of 
Appeals of New York in Zhe People v. 
The Security Life Insurance and An- 
nuity Co., is of especial interest in this 
State on account of its bearing upon 
the questions involved in the distmbu- 
tion of the assets of the New Jersey 
Mutual Life Insurance Co. 

The New York Company was not 
like the New Jersey Mutual Life, a 
purely mutual company, for although 
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the policy holders received dividends 
out of the profits there was a body of 
stockholders who alone had a voice in 
the election of the directors. 

The Company had been dissolved 
and « receiver appointed, and upon the 
distribution of the assets the question 
arose whether unmatured policy hold- 
ers were entitled to any share in the 
profits until after the payment of all 
other claims. It was contended, first, 
that these policy holders were partners 
and not creditors, and were, therefore, 
entitled to nothing until all the credi- 
tors were paid, but the court held that, 
this being a stock company, the policy 
holders had no title to its funds and 
no more interest in them than deposi 
tors bave in the funds of a bank, and 
that they were in no sense partners in 
the company. The court did not even 
intimate what their opinion would have 
been if the company had been purely 
mutual. Another contention was that 
these policy holders, although not part- 
ners, were still not creditors and not 
entitled as creditors to a sliare in the 
assets. The court held that the com- 
pany, by failing to keep on hand the 
funds required by law and becoming 
insolvent, “had broken its engagement 
with its policy holders and become lia- 
ble to them for damages on account of 
such breach.” The policy holders, the 
court say, “have a claim for damages, 
just as they would have if, while doing 
business, it had without just cause re 
fused to receive the payment of prem- 
iums and to continue the policies in 
life.” (Citing N. Y. Life Ins, Co. v. 
Stratham, 93 U. S. Rep. 24; Fischer v. 
Hope Mut. Life Ins. Co., 69 N. Y. 161; 
Bell's Case. L. R. 9 Eq. 706; Cook’s 
Case, Id. 703; Holdrich's Case, L. R. 
14 Eq. 72.) ‘These policy holders are, 
therefore, in the same position as any 
other persons would be who bold run- 





ning contracts of value with the com 
pany, which it had broken—claimants 
for damages, What is the damage sus- 
tained by each of these policy holders? 
Clearly the valne of the policy which 
has been destroyed. When such value 
has been ascertained the true measure 
of damage has been arrived at."" The 
court recognized the difficulty in ascer- 
taining the true value on account of 
the uncertainty of the time of death, 
but held that as a general rule the 
tables of the expectancy of life wonld 
furnish a proper basis for the action of 
the courts in this case as well as in the 
many other cases in which they have 
to determine the value of a policy. 

The case of an unmatured paid up 
policy was held to stand upon the same 
footing as other unmatured policies. 
Upon the subject of death claims the 
opinion of the conrt is as follows : 

“The claim is made that the death 
claims which matured hefore the dis 
solution of the company should be ptid 
before the claims of the bolders of un- 
matured pulicies, and I think this el um 
was properly disallowed by the referee. 
Upon the assumption, which we have 
shown to be a proper one, that the 
holders of such policies are creditors 
of the company—this claim has no 
basis to rest on. No decision has ever 
been made that I can find giving the 
preference claimed. The death claim 
ants bave no claim, legal or equitable, 
upon the funds of the company, and 
without such lien they can have no 
preference. It is the rule of the stat- 
ute, as well as of equity, that all the 
creditors of such a corporation when it 
becomes insolvent shall share in its 
assets in proportion to their claims (2 
R. S., p. 47, sec. 36 ; p. 466, sec. 48; p. 
471, sec. 79.) The fact that one claim 
is matured gives it no preference over 
others not matured. There is nothing 
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in the nature of life insurance that 
gives the preference. One who has 
paid his money to‘carry his policy to 
maturity has no better right or greater 
equity than another who has paid his 
money to carry a policy toward matur 
ity. The holder of a running policy 
has paid his money not to make a fund 
to pay death claims, but for insurance 
upon his own life. He expects the 
benefit of the money he has _ paid, eith- 
er by receiving the amount insured at 
the maturity of bis policy, or damages 
for the breach if the company fails to 
earry his policy to maturity. To the 
extent of such damages ke is on the 
same footing, legal and equitable, with 
every other creditor. The opinion of 
Chancellor Runyon, in the case of Van- 
ntta v. The New Jersey Mutual Life 
Insurance Company, with a copy cf 
which we have been furnished, is not 
in point as that was a mutual com. 
pany, in charter of which the holders 
of running policies were liable to as- 
sessments to pay death losses.” 

This decision rests partly on the 
theory tuat all policy holders are cred- 
itors and to that extent it is inapplica- 
ble to the case of the New Jeisey Mu- 
tual, but it holds distinetly that there 
is no difference in the nature of the 
various claims upon policies, whether 
they are matured or unmatured, paid 
up or not paid np, and in this respect 
it is direetly in conflict with the decis- 
ion of the Chancellor in the New Jer- 
15). This case 
Earl. J., on 
company 


is 
the 


“Was 


sev case (4 Stew. 
by 
as. the 


distinguished 
ground that 
a mutual company tie charter 
of which the of 
policies were liable to ussessment to 
pay death The Chaneecilors 
opinion is, indeed, based npon the sup- 


in 
holders running 


losses.” 


position that all policy holders are lia 
ble to assessment to pay death losses, 








THE NEW JERSEY LAW JOURNAL. 


and upon this supposition there is no 
conflict between the two cases; but a 
careful examination of the charter of 
the New Jersey Mutnal makes it evi 
dent that the policy holders are. only 
liable to assessment when they have 
given premium notes instead of cash, 
and then they are only liable to the 
amount of the note. It seems to us 
thatif the court in New York had un 
derstood the facts in this way they 
could not have the 
not in point, and would have found 
difficulty in reconciling the 
with their own. 


dismisseci ease as 


deeision 


CONTRACTS BY LETTER 


In view of the number and import 
ance of the contracts which are made 
by means of letters, it is unfortunate 
that there should remain at this day 
any room for discussion as to whether 
the contract is completed by the post 
ing of a letter of acceptance, or wheth 
er it is essential to the existence of the 
contract that the letter should reach 
the person who made tle offer; and yet 
it is better that the discussion should 
continue until the question is settled 
upon a sound basis of legal principle 
than that an arbitrary rule should be 
laid down merely for the sake of avoid 
ing uncertainty. An arbitrary rule 
established by any number of decisions 
cannot fail to provoke further discus- 
sion in every new case tliat may arise, 
while a rule founded essential 
elements of a contract may be applied 
to all cases alike. 

The question is one which depends 
entirely upon metaphysical principles 
It is a question of definitions; of what 
constitates a contract; what elements 


upon 


are essential to give it binding foree, 
and what state of things fulfills the de- 


finitions. It is ayreed that if an offer 
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is made by letter the offer must be ac- 
cepted before a contract is made, and 
the question is, What constitutes an 
acceptance? Is it sufficient to com- 
plete the contract that the person who 
receives the offer should assent to it in 
his own mind or must he communi- 
cate his assent to the offerer? Does 
he give the offerer a right to hold him 
to his assent before he Jets him know 
that he has assented? There would 
seem to be no doubt that the assent 
must be communicated in some way 
to the other party, and that his right 
to hold the aeceptor to do what the 
acceptance imphes arises only out of 
the fact that the acceptance was com 
municated to him. The purpose of 
the law in compelling the fulfillment 
of contracts is to prevent the disap- 
pointments which would arise from the 
breach of them, and the disappoint- 
ment can only come after a man has 
been told what he may expect. 

When the contract is made by word 
of mouth it is admitted that the assent 
must be communicated to the offerer. 
In this case the same act which signi 
fies the assent also communicates the 
other party, but it is the ecommunica- 
tion, and not the evidence of the as- 
sent, which completes the contract and 
gives the offerer a right to bold the 
other to his acceptance. When the 
contract is made by letter the act 
which signifies the assent does not 
bring it to the knowledge of the other 
party, and yet this act, done with the 
intention of notifying the other party, 
is often held to be in itself sufficient to 
complete the contract, although no 
communication has ever been made. 
It would seem to be evident that the 
essential elements of a contract must 
be the same in the one case as in the 
other and that if communications of 


the assent is of the essence of a con-| 





tract by word of mouth, it is also es- 
sential in the case of a contract by let 
ter. The mere expression of assent, 
however publicly made, is admitted to 
be insufficient, and no one contends 
that the acceptance is complete until 
some act is done to make it known to 
the other party, but if communication 
of the assent is not necessary to com- 
plete the contract, why should the 
effort be made? What is the object 
of an effort to notify the other party 
if it is of no importance whether he is 
ever notified or rot? If we stop short 
of the position that a contract is not 
complete until the acceptance is made 
known to the offerer, what act shall we 
call the act which makes the contract 
complete? Shall it be the writing and 
sealing of a letter of acceptance, or 
must the letter be sent on its way? 
If it be posted, must the address be 
exact? If it be sent by a messenger 
does it make a difference whether the 
messenger be the servant of one party 
or the other? Having sent an answer 
by my own messenger, can I call him 
back by a man on horseback? If I 
may, does it make any difference that 
the servant carrying my sealed letter 
wears the livery of the other party, or 
the livery of the post office? Is a 
mere servant, whether of the party or 
of the goverument, to be regarded as 
an agent for the purpose of receiving 
the communication? And again, 
if, after I have posted a letter accept- 
ing an offer, I send a telegraphic de 
spatech declining it and the despatch 
arrives first, does a contract exist ? Or 
yet again, if, after sending my letter I 
go to 1 telephone and say to my cor- 
respondent that, although I had sent 
hiuu the letter, I hasten to tell him be- 
fore it arrives that I decline his offer, 
ean he hold me to the contract? 

‘These questions have been veriously 








358 


answered by the courts, and it seems 
to us that there is little prospect of 
permanent agreement until they unite 
in recognizing the principle that actual 
communication is essential to the con- 
tract. The subject has been carefully 
discussed in many cases both in this 
country and in England and it has 
been frequently declared that a con- 
tract is completed on the mere posting 
of a letter of acceptance and before it 
has reached the offerer. So thorough 
has been the discussion and so em- 
phatic the expression of the opinion of 
the courts in these cases, that it would 
be presumptuous to suggest the views 
we have here expressed were it not 
that there are some cases in which 
these views are strongly advocated and 
that now, on the question coming be 
fore the English Lords Justices of Ap- 
peal, in Household Fire, ete., Ins. Co. 
v. Grant, L. R. 4 Ex. Div. 216, they are 
unable to agree, and that while two of 
the judges hold that a contract is bind- 
ing although the acceptance was never 
received at all, they base their judg- 
ment upon authority rather than upon 
principle, and Lord Justice Bramwell 
delivers a dissenting opinion sustaining 
in a very forcible argument the prin- 
ciple we have been contending for, so 
that we cannot help thinking that if 
the question should arise again in a 
case which was not precisely like this 
in its facts the reasoning of this dis- 
senting opinion and the authority of 
the other cases we have referred to 
might prevail with the court. The 
case was as follows: 
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In September, 1874, the defendant 
applied by letter for shares in the 
plaintiffs’ «company and the Secretary 
of the company allotted him the shares 
and duly addressed to him and posted 
a letter containing a notice of the 
allotment. This letter was never re 
ceived by the defendant. In Mareh, 
1877, a notice of a call on tbe shares 
alloted was sent to the defendant, with 
a request for payment. The defend 
ant refused to pay the call, and con. 
tenled that, as he had never received 
an anrwer to his application for shares, 
there was no contract, and he was not 
liable. Lopes, J., ruled that the con- 
tract between the parties was complet- 
ed when the letter of the secretary was 
posted, although that letter had never 
been received by the defendant. On 
appeal the judgment was affirmed by 
Lords Justices Thesiger and Baggallay, 
Bramwell, L. J. dissenting. 

It is impossible within the limits of 
this article to state the arguments upon 
either side so as to do justice to them, 
and still less would it be practicable to 
examine and attempt to criticize the 
cases in which this subject has been 
discussed. We have only suggested a 
few considerations that might «@ priori 
be expected to prevail, but we kuow 
that the conclusions which have been 
reached in the decision of cases are 
safer than mere speculations, and we 
shall therefore, in another article, en- 
deavor to show that the views here ex- 
pressed are not utterly irreconcilable 
with the results of the decided cases. 
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U.S. DISTRICT COURT FOR NEW JERSEY. 


WAGES- ASSIGNMENT OF. 

Somers v. The Steamboat ‘ Jersey Blue,” her 

. Tackle, etc. 
[Filed Nov. 4, 1879. ] 

A pilot purchased a share in the boat on which 
he was serving, and having paid part of the 
purchase money, stipulated with the other 
owners that they should retain yearly out of 
his wages such sum as he was able to spare 
until the residue of the purchase money 
should be paid. 

Held, That this was not an assignment of un- 
accrued wages within the meaning of Sec. 
4,536, Revised Statutes, and that this agree- 
ment gave no authority to the owners to 
apply any part of the wages to the purchase 
money without the further directions from 
the pilot. 

Exceptions to the claim for wages overruled, 


Libel in rem. 

Mr. J.Warren Coulston for libelant. 

Mr. Samuel 11. Grey for claimants. 

Nixon, D. J.: The libel is filed in 
this case by William P. Somers for the 
balance due to him on account of bis 
wages as pilot on board the steamboat 
Jersey Blue, for the years 1876 and 
1878. He acknowledges that he has 
been paid in full for the year 1877. 

The defence interposed is that the 
libelant was one of the owners of the 
steamboat; that at the time of 
purchase by him and the respondents 


her 


and some other parties, he stipulated 
and agreed to pay the sum of two 
thousand dollars for four twenty- 
seconds of the said steamer; that he 
paid in cash $350, and made an ar- 
rangement with the other owners that 
he should serve as pilot in running the 
said boat, aud that from his earnings 
as pilot there should be yearly retained 
by the other owners such sum of money 








as be was able to spare, until the resi 

due of the consideration of his pur- 
chase should be paid; and that, in ac- ° 
cordance with such agreement and un- 

derstanding, the sum of $318, which 
he now claims as wages, was retained 

and credited on his indebtedness at 
the close of the year 1876, and the fur- 

ther sum of $285.08, also claimed by 

him, was appropriated and credited at 
the end of the year 1878. It appears 

in the case that during the intervening 
year of 1877, he sold to his brother, 

James Somers, the one-fourth of his 
interest in the boat, to wit: the one 

twenty-second part, for five hundred 

dollars, which sum was paid by the 

purebaser, and credited on the libel- 

ant’s account for that year. 

The case was referred to Commis- 
sioner Belville, to take testimony upon 
the issues raised by the libel and an- 
swer, and report thereon to the Court. 
He has made his report, sustaining the 
whole claim of the libelant, to which 
two exceptious have been filed by the 
proctor of tle respondents: 1. Because 
the Commissioner finds that the weight 
of the testimony in regard to the al- 
leged agreement is in favor of the li 
belant. 2. Because he finds that the 
ulleged agreement by the libelant to 
wllow w portion of bis wages to stand 
for a specific purpose, to wit: for the 
payment of the debt incurred by the 
libelant in the purchase of a share of 
the said steamboat, was in fact an as- 
signment thereof before the wages 
were earned, and contrary to the pro- 
visions of §§4535 and 4536 of the Re- 
vised Statutes of the United States. 
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1. I think the first exception is well 
taken. It is true that the libelant de- 
nies under oath any such arrangement 
or agreement, but he is contradicted 
by Hiram 8. Bright, the master, with 
whom the contract is alleged to have 
been made, and Cyrus Simmons, a for- 
mer owner, but now having no interest 
in the controversy, and Henry Allen, 
who became responsible for and paid 
the libelant’s share of the purchase 
money and for whose benefit the wages 
were to be retained,—the first named 
testifying that he made the arrange- 
ment with the libelant at the time of 
the purchase; and the remaining two 
affirming that Somers admitted to 
them severally and at different times 
that such an agreement had been en- 
tered into. 

The circumstances also support this 
view of the case. At the close of the 
season of 1876 the sum of $318 was 
due to the libelant 
received by him on account. 


above all amounts 
It does 
not appear that he ever sought to col- 
lect this sum or to claim it until 1879. 
None of the earnings of 1877 were re 
tained for the apparent reason that he 
had paid $500 ou account of his indebt- 
edness by a sale of one-fourth of his 
interest in the boat. I construe his 
long acquiescence in the retention of 
the balance of his earnings in 1876 into 
an admission on his part that the sum 
had been or should be applied to the 
payment of the consideration due from 
him on the purchase of the steamboat 
and a recognition by him of the under 
standing or arrangewent that the sur- 
plus of Lis wages, »bove his necessary 
living expenses, should be thus applied. 

2. [have more difficulty in regard 
to the second exceptivn,aud the trouble 
arises from two sources: first, from a 
doubt whether the transaction falls 
within the prohibition of §4536 of the 
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Revised Statutes; and, second, if it 
does not, whether, in view of the inde- 
finite terms of the agreement, there is 
any authority without the express or 
implied assent of the pilot, arbitrarily 
to apply all that remains due of the 
éarnings of 1878 to the payment of his 
debt. 

With regard to the first, is the case 
under consideration an assignment or 
sale of wages in the sense in which 
these phrases are used in the section? 
It may come within the letter of the 
statute, but it does not fall within its 
spirit and intent. The legislation is 
for the benefit of seamen, who are the 
wards of the Admiralty Courts, and no 
interpretation should be given to it 
which would work to their injury. It 
will hardly be affirmed that the con- 
struction invoked by the proctor of the 
libelant would advance the interests of 
or result in benefit to the seamen, as it 
deprives them of all opportunity of buy 
ing ashare in vessels and applying their 
future services on board in their navi- 
gation toward the payment of the pur- 
chase money. 

I must, therefore, hold that there 
was no such assignment or sale of 
wages by the libelant as rendered the 
contract or agreement void; and that 
the respondents are entitled to with- 
hold such portion of Lis earnings as he 
could spare from his living expenses 
for the payment of bis indebtedness. 
But it dves not follow from the forego- 
ing construction of the agreement or 
of the law that the respondents are en- 
titled to retain the balance of the wages 
of 1878 in controversy without the us 
sent of the libelant. 

As soon as the season closed he de- 
manded the residue of his earnings. 
His monthly wages had been reduced, 
and there is no proof that he ever ac- 
knowledged that it did not take the 
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whole for his support. Under the con- 
tract and arrangement set forth and 
admitted in the answer, the respond- 
ents had no right to retain any sum, 
large or small, without his consent — 
as he was the sole judge of the neces- 
sary living expenses; and no such ac- 
quiescence can be inferred in regard 
to the earnings of 1878 as must be in- 
ferred from those of 1876. 
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The exceptions to the report must be 
sustained, and a decree be entered in 
favor of the libelant for the balance 
due for his services in 1878, as found 
by the Co:nmissioner, to wit: the sum 
of $297.68, with interest from the first 
day of January, 1879, to the date of 
signing the deerce. 








NEW JERSEY SUPREME COURT. 


LANDLORD AND TENANT. 





The State, William A. Moore, Pros, v. Hart 


Moore. 

If a tenant after the expiration of a month’s 
lease, holds over without the assent of the 
landlord to his subsequent occupation, he 
is a trespasser and not entitled to notice to 
quit, as a tenant at will, or from month to 
month. 

On certiorari. 

This writ brings up certain proceed- 
ings taken to dispossess a tenant, un 
der the landlord and tenant act. Judg 
ment was rendered by the Justice in 
favor of the claimant upon the verdict 
of a jury The prosecutor seeks a 
rever al of this judgment. 

Mr. Covenhoven for the prosecutor. 

Mr. Beasley for the defendants. 

Reep, J.: The reasons for reversal 
are grounded upon jurisdictional de 
fects alleged to be apparent in the 
affidavit of the claimant. The two 
reasons upon which reliance was plac- 
ed at the hearin were: First, that 
the affidavit disclosed the fact that the 
defendant was in the premises as a ten- 
ant at will for the termination of which 
tenacy a three months notice was nec- 
essary ; anc.second, that if not a tenancy 
by will, it was a monthly tenancy which 


entitled the tenant to » month's notice 
to quit. Upon inspection. the sffida- 
vit states the following facts: namely, 
that the deponent rented to Moore, the 
defendant, the premises in question, to 
hold the same from the first dey of 
May, 1878, to the first day of June, 
1878, at the rent of two dollars per 
day and board for deponent and de- 
ponent’s hired man, together with the 
use of the small stable and wagon 
house upon the premises; that suid 
Moore entered into possession by vir- 
tue of said agreement, which said term 
has expired and the said Moore hol.Jds 
over and continues in possession of 
the said premises without the permis 
And that 
on the second day of May deponent 
made demand and yave notice in writ 





{sion of the said deponent. 


ing to the said Moore to deliver to de- 
ponent the possession thereof. 

It appears that there was #% renting 
for the period of one month ending 
June Ist, 1878. It appears that from 
that time until May Ist, 1879, the date 
of the commencement of these pro- 
ceedings, by demand the tenant was in 
Does tbe existence of 
this state of facts make the prosecutor 
a tenant at will or from month to 


possession. 
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month, at any period subsequent to 
the end of the month’s parol letting? 
At the termination of his month’s term 
it was his duty to quit without notice. 
Cobb v. Stokes, 8 East 358; Derker v. 
A lame, 6 Hals. 100; Horner v. Leeds, 
1 Dutch. 115. This rule was not con 
troverted by the prosecutor but the 
contention was that by the fact alone 
of his having held over for elewn 
»nonths the tenant had secured a posi 
tion which entitled him to a notice of 
cither one or three months. 

It is obvious that the mere fact of 
holding over could confer no such 
privilege becanse the admission of such 
2 result would sweep away the doctrine 
of tenancy by sufferance, which tenancy 
is terminable without notice. By such 
holding over he has only a naked pos 
ression. He holds by the laches of the 
landlord and is not in privity with the 
landlord, and the latter party can de- 
termine the tenancy whenever he 
pleases without notive. It :equires an 
assent on the part of the landlord to 
the snbsequent occupation of the tenant 
to raise a relation between him and 
the tenant which confers upon the 
latter the right of compelling ratifica 
tion from the landlord. The consent 
iway be either express or implied, actual 
or constrnetive, by words or some act 
treating him as » tenant. The mere 
unbroken silence and inaction of the 
owner will not improve or enlarge the 
character of the tevant’s possession. 
Decker vy. Adams, 7 Halsted 100. There 
is in the affidavit in the present case 
not only an absence of the statement 
of any word or act indicating such an 
ussent, but there is au express state 
ment that the tenant held over with- 
out the permission of the Jandlord. 

The tenant was not entitled to notice 
cither as atenant at will or by the 
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month, and the judgment should be 
affirmed with costs. 





GUARANTEE—DUE DILIGENCE. 





Schenck v. Herbert. 
Monmouth Circuit, October Term, 1879 .} 
Reported by Frederick G. Parker, Esq., of Freehold. 


This was an action upon a guaranty, 
which was in these words: “For 
value seceived I guarantee the payment 
uf the within bond to John I. Schenck 
or order, but suid Schenck or his as- 
signs must endeavor to collect it as it 
comes due. Signed, John W. Herbert.” 

Mr. C. Robbins, defendant's attor 
ney, moved for a non-suit on the 
ground that there was no evidence of 
due diligence on part of plaintiff, as he 
did not exhaust his remedy against the 
principal debtor by suit, and hence can- 
not hold the guarantor liable (the de 
fendant being the guarantor.) 

Mr. W. H. Vredenburgh and Mr. 
Beekman for plaintiff. 

Mr. Robbins and Mr. Haight for 
defendant. 

Scupper, J., after reading the guar- 
anty, said. This is a qualified guaran- 
ty, not absolute. If it were abso- 
lute, it would vot be necessary for the 
plaintiff to prove diligence. The clause 
at the end of the guaranty binds the 
plaintiff to due diligence, and he must 
show that he exercised it by endeavor- 
ing to collect the amount when it be- 
came due. 

I hold, however, that that is nota 
question for the Court, but is a mixed 
question of law and fact. The motion 
for non-snit, therefore, will be refused. 


ATTACHMENT. 





Stewart v. Walters. 
(Nov. Term, 1879) 
In proceedings under the attachment act, the 
court may direct the auditor to take the 
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testimony given in any disputed point, and 

to send up such testimony with his report, 

and on the case so made, may re-try the 
case, and superseding the finding of the 
auditor, render a judgment of its own. 

It would appear to be competent in such case 
to direct an issue to be tried by a jury. 

On error to Morris Circuit. 

This proceeding was by attachment. 
Before the auditor the claim of the 
plaintiff was disputed by the creditors, 
and the same being allowed and a re- 
port made accordingly, exceptions were 
filed to the report, and such proceed 
ings were thereupon had that the mat- 
ter was sent back to the auditor with 
the directions following: “And that so 
much of said auditor's report as finds 
in favor of the piaintiff for the sum 
mentioned be and the same is hereby 
referred back to said auditor to hear 
and take such further evidence as either 
party may have to offer in repect to 
the existence iu law or in fact of the 
plaintiff's claim herein, and the amount 
due thereon, and to report with all 
convenient speed said evidence and his 
conclusions as to the validity of the 
said claims, and the amount due there 
on; and if neither party shall offer 
any evidence before him, then that he 
certify that fact to the court with a 
statement of the evidence on which he 
originally reported in favor of the 
plaintiff, to the end that the court may 
take such further proceedings in the 
case as justice and law may require.” 

The case was heard by the auditor 
under this rule upon testimony that 
was stenographically taken down, and 
again he made his return tu the court,the 
second time finding that the plaintiff's 
claim “ was good and valid in law an<d 
in fact.” 

Exceptions being filed to this finding 
the matter was beard by the court on 
the evidence so reported, and the fol- 


lowing judgment order was entered : | 
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“And the court being now of opinion 
that the claim presented by the said 
plaintiff to the said auditor is without 
foundation in law or fact and is frand- 
alent and void as against the applying 
creditors of the said defendants, etc., 
it was therefore ordered that the said 
claim be disallowed anda struck out of 
said report, and the original report in 
all other things be confirmed.” 

From the finding and order a writ 
of error was brought. 

Mr. Richey for plaintiff in error. 

Mr. Pitney for defendants. 

Brastry, C. J.: The power of the 
court in an attachment suit over the 
proceedings before the auditor is the 
single question presented in this case 
for decision. The record before us 
shows that the court, onthe coming in 
of the auditor's report, retried the case 
on the law and the facts, and setting 
aside the findings of that officer, enter 
ed an independent judgment of its own. 
It is this exercise of judicial authority 
that is challenged by this writ of error. 
, In looking over our reports one is 
surprised to find so little said with re 
spect to the legal character of the audi 
tors in attachment, and the extent of 
their authority. And this feeling is 
certainly not lessened when we find in 
the statutes themselves so little by way 
of definition on this subject. The 
office is held by an ancient tenure, for 
it existed in provincial writs, the pro 
visions creating it being much the 
same as the one which at present is tu 
be funnd in the statute bovk. The 
first permanent legislation on the sub- 
ject is that which we read in Allinson's 
laws, page 173, and that act was fran- 
ed during the time of Governor Beleb- 
er, in the year 1748. The pertinent 
clanse of that act is in these words: 
And the court before which the same 
(attachment) is so returned is hereby 
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empowered and required to nominate 
and appoint three honest and discreet 
men to audit and adjust the demands 
of the plaintiff and of so many of the 
defendant's creditors as have appeared 
and applied to the court for that pur- 
pose or to the auditors before they 
shall have made their report : which 
said auditors, or any two of them, 
shall adjust and settle the sum due to 
the plaintiff and to each creditor afore 
said, and make their report in writing 
under their hands, to the first or see- 
ond term thereafter as the necessity of 
the case may require.” From this cita 
tion it will be noted how very general 
are the terms instituting this office, fur 
all that is told to us on the subject is 
that the auditor is to audit and adjust 
the accounts, and to make his report. 
But suppose an account be disputed, 
either in point of Jaw or in point of 
fact, what is to be done then? These 
officers are not reqnired to be sworn, 
and no power is, by actual expression, 
given them to examine witnesses under 
oath. Are they to adjudge the law 
and the facts, and if so 1s their decision 
to be final? - If we look at the stata 
tory language alone, it would be diffi- 
cult to find an answer to these ques 
tions. And yet the practice has always 
been, so far as is known, for the andi- 
tors to take jurisdiction in contested 
cases, and to receive testimony on oath 
on disputed points. Still, it would 
seem to be a wost violent construction 
from the general expressions of this 
act to draw the conclusion that it was 
the design to put the most difficult 
question of law, as well as the most 
involved questions of fact, to decide, 
by way of final judgwent from which 
there is no appeal, by a tribunal so 
illy fitted for such a function. I 
not believe that such was the legisla- 
tive intention, and it seems to me that 


do 
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the statutory omissions on this subject 
in the way of description or detail, are 
explainable. My solution is this: when 
this original act was passed and when 
it directed, that auditors should be ap 
pointed by a court of general juris- 
diction, with a duty to “adjust and set 
tle accounts,” a reference was thereby 
made to a class of officers well known 
to the law, and whose functions were 
in a great measure defined. In the 
common language, an auditor was a 
functionary who was often called in as 
an assistant to a court; thus, in an 
action of account which was a form of 
remedy once much in vogue, such an 
officer was employed to ascertain the 
claims of the respective parties. The 
older reports are full of cases defining 
the modes of proceeding before these 
judicial authorities, and the extent of 
their functions; and such precedents 
make it plain that they acted as mere 
assistants of the court, and were com- 
pletely under its control «and super 
vision. In this ancient procedure 
when there was a judgment quod com- 
putet, the court assigned auditors to 
take account, two officers of the court 
beirg usually selected. 1 Com. Dig. 
Tit. Accompt. 190; 1 Vin. Abdgt. 168. 
Aud Lord Coke in Second Institute 
381, says, “that if the auditors do not 
allow a sum that ought to be allowed, 
upon complaint to this court, justice 
ought to be done.” From the case of 
Cronsillat v. McCall, 5 Binn. 433, it 
appears it was the usual course to take 
issues before the anditors upon all 
matters in discharge vf the account, 
alleged on one side und denied on the 
other, and which issues being certified 
to the court, were decided by the court 
or & Jury respectively, us the issue was 
one of law or fact; and in this case 
Chief Justice Tilghmnn said: “That 
if the auditors conduct themselves with 
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any manner of impropriety to the in- 
jury of either party, redress may be 
had on application to the court.” 

Such was the officer directed to he 
appoicted by this provincial act in 
prescribing the methods by which this 
newly devised remedy by attachment 
was to be carried into effect. It was 
not necessary to define, with particu- 
larity, the powers of such an officer, 
because such powers were already de- 
fined sufficiently for all practical uses, 
by common practice and frequent de- 
cision. It was guite sufficient to call 
him by his well known name, and to 
assign to him his equally well known 
province. Nor was it necessary to de 
clare that the auditor should be sub- 
ject to supervising by the court, 
because that was vecessarily, according 
to established usage, his settled posi- 
tion. It will be observed likewise that 
this hypothesis explains completely the 
fact, that from the earliest times there 
has been no question made witl re- 
spect to the uuthority of these officers 
to take the testimony of witnesses and 
to decide upon controverted facts. 
From the begiuning they have exercis 
ed without challenge the functions of 
a common law auditor. It is true that 
formal pleadings according to the an- 
cient mode in actions of account have 
not been filed nor written issues form- 
ed, but this was the result of that ten- 
dency to simplicity that was early ex- 
hibited in the practice of our courts. 
And this view that it was the intention 
to invest this class of officers with the 
functions of auditors at common law is 
decidedly countenanced by what fell 
fiom Chief Justice Kirkpatrick, in the 
ease of Berry v. Collet, 1 Hal. 179, for 
in his remarks he says, that he was 
told by his predecessor, Chief Justice 
Kinney, “that before the Revolution the 
Supreme Court not only stayed tae 
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proceedings in attachment, but actual- 
ly ordered an issue to try the claim of 
a creditor, and took the verdict of a 
jury upon it, and gave the creditor 
liberty to file a plea in the name of the 
absconding debtor.” And this it is 
noticeable was putting the proceedings 
very much on the footing of a reference 
to an auditor at common law. In this 
case just referred to it was also held 
that the court had the competency to 
order back the case to the auditor for 
re-examination of the report made by 
him, a doctrine reiterated in Taylor v. 
Woodward, 5 Hal. 1: The Phenix 
Iron Co. v. New Jersey Iron Co., 3 
Dutch. 485, and Stewart v. Walters, 9 
Vroom 274. 

This view will fully justify the course 
that has been taken in the present case. 
The court had a right to look into the 
finding of its own officer, and if neces. 
sary, to re-try the questions involved. 
If deemed necessary I have no doubt 
that an issue might have been framed 
to be tried before the court by a jury. 

Let the judgment be affirmed. 





INTERROGATORIES. 





Parker, Receiver, v. Wilson’s Executor. 

[Before Depue, J., at Chambers, September, 1879.] 

Suit was brought by the plaintiff as 
the receiver of the New Jersey Mutu- 
al Life Insurance Company against Wil 
liam B. Guild, Execntor of Hannah M. 
Wilson, deceased, devisee of Daniel M. 
Wilson, deceased, for money alleged to 
have been had and received by him in 
his life time. The defendant presented 
interrogatories to the plaintiff in regard 
to the facts and circumstances upon 
which his claim was based. He an 
swered that he had no personal know!l- 
edge of the matter, but that bis coun- 
sel had investigated the facts and ad- 
vised him that he had a cause of action 
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The defendant moved for an order 
directing the plaintiff to answer furth- 
er and state such facts within the 
knowledge of his counsel as would 
answer the interrogatories. 

Mr. A. Q. Keasbey, for the motion. 

Mr. Stevens, contra. 

Depvg, J., held that the statue re- 
lating to discovery before trial, (Rev. 
p. 872,) extended only to matters with- 
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in the personal knowledge of the party 
to whom the interrogatories are pro- 
posed and not t» matters within the 
knowledge of others which he expects 
to prove. An answer can be required 
only upon some matter material to the 
issue which the party himself could 
properly prove if put upon the stand. 
The motion was denied. 





COURT OF CHANCERY OF NEW JERSEY. 


MORTGAGES AND TAXES. 





O'Neil v. Dringer. 
[October Term, 1879.] 


Bill to foreclose. On final hearing 
on pleadings and proofs. 

The question presented was whether 
under the charter of the city of Pater- 
son (P. L. 1871, p. 808) taxes which 
had been imposed on mortgaged prem- 
ises in that city since the giving of the 
complainant's mortgage were a para- 
mount lien to the mortgage. 

The taxes were assessed against the 
mortgagor, who was in possession of 
the land. The charter provides us fol 
lows: The commissioneis of assess- 
ment ‘shall make a full and fair valua- 
tion and assessment of all the taxable 
property, real and personal, in the city 
(but mortgages on such property shall 
not be taxed in the hands of any per 
son in this State).” And again. the 40th 
section declares that an assessment or 
levy of taxes shall be and remain a lien 
on all property on account of which 
the assessment was made from the 
time when the taxes are payable. An- 
other section provides for a sale for a 
term of fifty years, and the 57th section 





requires the purchaser, within two 


months, to give notice of bis purchase 
to the owner or owners of the property, 
and the next section provides that at 
any time within twelve months after 
the issue of the certificate of sale the 
owner, mortgagee, tenant or any per- 
son having a legal or equitable interest 
in the property, may redeem the prop- 
erty by paying to the receiver of tuxes 
the money paid for the property, etc., 
and the 59th section goes on to say 
that if the property be not so redeemed 
within twelve months, the receiver of 
taxes shall deliver a deed and the pur- 
chaser shall be entitled to possession 
against the owner thereof and all per 
sons claiming under him, until the end 
of the term. 


Mr. George 8. Hilton for the com- 
plainant. 


Mr. J. W. Griggs for the city of 
Paterson. 


Tue CHANCELLOR in delivering his 
opinion said: It will be seen that the 
provision of the charter by which taxes 
are made out of the property on ac- 
count of which they are assessed is the 
same as that which was passed upon in 
this court in Hopper v. Malleson’s Ex- 
ecutore, 1 C. E. G. 382 (it was part of 
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a special law in that case), and the pro- 
vision of the general law which was 
adjudicated upon in Morrow v. Dows,1 
Stew. 459. The provision as to the es 
tate which the purchaser is to have is 
also the same. The only difference is 
that in the charter there is a provision 
for redemption not only by the owner 
but also by a mortgagee, tenant or avy 
person having a legal or equitable in 
terest. There was no provision for re- 
demption in the special law, and in the 
general law the right to redeem is giv- 
en to the owner or owners only. The 
decision in those cases governs this. 

The provision for redemption by the 
mortgagee does not lead to the concelu- 
sion that the legislature intended to 
bind the mortgagee’s interest in the 
land to the payment of the tax. There 
is no provision for notice to the mort 
gagee, but only to the owner. The re 
demption is a privilege accorded to him 
in common with the tenant or any 
other person having any interest in the 
property. 
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In Campbell v. Dewick, 5 C. E. Gr. 
186, it was held that under the charter 
of the city of Elizabeth the mortgagee 
was bound for the tax, but that charter 
provided that no mortgagee should be 
divested of his rights without notice. 
To hold that the tax takes priority over 
the lien is to hold that the mortgagee 
may be deprived of his property with- 
out notice, and such a construction will 
not be given to the law unless the 
words plainly require it. The charter 
of the city of Trenton, which was 
passed upon in The Trustees of the 
Public Schools v. City of Trenton,there 
was a provision for six months’ notice 
to the mortgagee before his rights 
should be affected. and the taxes were 
made expressly superior to mortgages 
and other encumbrances. That case, 
therefore, does not govern this. The 
mortgage will be declared to be para- 
mount to the taxes subsequently as- 
sessed on account of the mortgaged 
premises. 





CASES BEFORE THE INFERIOR COURTS 


ESSEX ORPHANS’ COURT. 





INSOLVENCY — LIMITATION OF 
CREDITORS. 


In the Matter of the Assignment of Herbert G. 
Hoole. 
[Filed Nov. 18, 1879.] 


On the application of certain credi- 
tors to come in and participate in the 
benefits of the assignment. The claim 
of these creditors had been received 
by the assignee on the morning of the 
day following the last day allowed to 
present proofs of cluim. It appeared, 











however, by the evidence of the par- 
ties and of the post office officials that 
the claim had been posted in time to 
reach here by the usual course of mail 
at 4.27 p.m. of the previous day and 
to be delivered at the office of the as- 
signee ut five o'clock on that day. 


Mr. Fish for the applying creditors. 
Mr, Coult for the assignee. 


McCarter, P. J., beld that the claim 
could not be considered as having becn 
presented in due time and that it could 
not now be admitted. When the time 
for filing claims bas expired the rights 
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of creditors whose claims are proved 
become vested and the Court has no 
power to disturb them by letting in 
other creditors. The application was 
denied. 

(See Stelle’s Executors v. Conover, 
zN. J. L. J. 73.—Ed.) 





MORRIS COMMON PLEAS. 





LICENSE OF HOTELS. 
[Reported by John W. Wool. Esq., of Morristown. |} 

Argued Oct. 10, 1879, before Hon. 
Jonathan Dixon and the Judges of the 
Court. 

Mr. J. C. Youngblood, counsel for 
remonstrants. 

Messrs. A. W. Bell and 
Werts, opposed. 

Argument for Remonstrants. 

By the act to incorporate Morris 
town, and the supplement the:eto, 
power to license was in the Common 
Council (P. L. 1865, 819 ; 1866, 427). 

By the act of 1878, p. 554, an attempt 
was made to take away this power. 
The last act is a special act, and in 
violation of the constitution, which 
provides that no special law shall be 
proposed “regulating the internal af- 
fairs of town and counties.” (Art. IV, 
$7, 11R. S. 1877, XXXVIJIL) The pow 
er to license relates tu internal affairs 
of the town as mucli as the powers as 
to finance, police, disorderly houses, 
streets, racing, parks. (1866, 427 §4.) 

Counsel referred to Bingham v. 
Camden 11 Vr. 156; and to State v. 
Gloucester, decided in Supreme Court, 
MSS. opinion by Scudder, J. 

[In last case the act 1879, 170, is 
declared unconstitutional ; for §1 pre- 
tending to describe a cluss,really desig- 
nated one city, the city of Gloucester, 
and §2 being only applicable t» “such 
cities” as were described in §1, was 


~~ we 
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met by the decision in Bingham v 
Camden. ] 

Argument for Power to License. 

Mr. Bett: Can the Legislature un- 
der the new constitution pass a special 
law interfering with the regulation of 
the affairs of a city? 

1. Theact of 1878 is only a repealer, 
it is nota regulating act; it only di- 
vests the city of a power previously 
had. 

2. But the constitution did not mean 
that in no case could a special law be 
passed regulating the affairs of a city. 
It only meant that general laws should 
be passed whenever that could be done. 
The charter of a particular city would 
have to be repealed by special law, 
necessarily ; and so as to any part of 
such charter, it would have to be done 
by special law. Van Riper v. Parsons, 
11 Vr. 1, sustains this interpretation of 
the constitution. 

3. The Camden and Gloucester cases 
rests on the ground that the Legisla- 
ture went tuo far ; not only conferring 
a power to license, but creating excise 
boards and directing how the power 
should be conducted. The Morristown 
act only 1epealed the power. 

4. If a general law is needed, the act 
of 1879, 179, is sufficrent. 

[Dixon, J., remarked that acts simi- 
lar to the last mentioned had been held 
unconstitutional by the Supreme 
Court. } 

Mr. Wexts: What is it ‘to regulate ?” 
Can anything be clearer than that that 
which is to be regulated must first be 
in existence? To take away a power 
is not to regulate it. 

The acts of 1878 did not regulate 
the exercise of an existing power. It 
regulates none of the internal affairs of 
Morristown. It regulates not the pow- 
er to license, nor taverns or beer shops 
in Morristown. It simply takes away 
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the power to license from the council. 

But the constitution does not mean 
that no special law “ regulating, etc.,” 
-should be passed; but that no such 
law “ regulating by commissions” from 
Trenton should be. 

| Dixon, J., remarked that the Su- 
preme Court had differently construed 
it.] 

Look at the consequences of the in- 
terpretation insisted upon here. If a 
town should have governmental ma- 
chinery suited for a city of 100,000, 
and for any cause should decline in 
population; to all time the expensive 
and unsuitable offices must be kept up 
and the few remaining citizens be tax- 
ed to support them, even though 
the town should have onlv 4,000 in 
habitants. Such interpretation cannot 
possibly be correct. Such gould not 
have been the intention of the people 
of New Jersey, in adopting the amend- 
ment. 

Dixon, J., October 16th, pronounced 
the opinion of the Court. It was held 
the Act of 1878 is a special act ; it reg- 
ulates the international affairs of Mor- 
ristown, and is void. The power to 
license remains where it was prior to 
the act, in the common council. 





ESSEX CIRCUIT COURT. 





EJECTMENT. 





Sater v. Whitehead, Trustee, Etc. 

This was au action of ejectment 
brought to recover possession of a lot 
in the city of Newark. The plaintiff 
based his right of recovery upon a dec 
laration of sale made to him by the 
city, the property having been sold for 
non payment of taxes, for a term of 
years under a provision of the city 
charter. 

The evidence of the defendant show- 
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ed that he, the defendant, was in pos- 
session under w sheriff's deed; that 
there had been a mortgage upon the 
property which bore date and had beea 
recorded prior to the tax sale ; that this 
mortguge was a subsisting encum 
brance at the time of such sale an 1 had 
been afterwards assigned to the de- 
fendant who foreclosed it and bought 
in the property at sheriff's sale, taking 
the deed above referred to. The de- 
fendant claimed the right to hold the 
property as against the owner of the 
tax title, under §90 of the Newark city 
charter, which provides that ““No mort- 
gagee, whose mortgage shall have been 
duly recorded before sale for any tax 
or assessment, sliall be divested of his 
rights in such property, unless six 
months notice in writing of such sule, 
shall hive been given to him by the 
purchaser, or by any person or persons 
claiming under him, personally, if a 
residen’ of the city of Newark, and if 
not. such a resident, then upon the 
owner of the premises, if he be a resi- 
dent of the city of Newark, and by de 
positing such notice in the post office 
of said city directed to the mortgagee 
at his place of residence as stated in 
the mortgage or assignment thereof ; 
but nothing herein contained shall be 
so construed as to impair the lien ecrea- 
ted by suc, sale.” 

Mr. W. H. Hagaman for plaintiff. 

Mr. F. W. Stevens for defendant. 

Depvg, J., ruled on the authority of 
Danean v. Smith, 2 Vr. 325; Lamb v. 
Cannon, 9 Vr. 362, and other cases, that 
the defendant as assignee of the mort. 
gage «and purchaser under the fore- 
closure sale was entitled to all the 
riglits of the original mortgagee; that 
one of these rights was the right to 
foreclose and hold possession under 
the mortgage title (which was not 
merged by the foreclosure sale,) until 
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notice had been given in the mode pcint- 
ed ont by section 90, above quoted. 
That the lien created by the tax sale 
remained, and that the owner of the 
tux title might at any time by giving 
the requisite notice, on default of com- 
pliance therewith, recover the posses- 
sion as against the mortgagee or per- 
son deriving title under him; but that 
as no notice had been given in the 
present case the defendant was entitled 
tu # verdict. 





FRAUDULENT MORTGAGE. 





Hedden v. Harrison, Sheriff. 
Heddin v. McCormick, Constable. 
Derve. J , in charging the jury said: 
It is well settled in this State that a 
debtor has a right to prefer one credi- 
tor over others provided such prefer- 
But another 
principle is equally well settled that if 


ence be honestly made. 


the instrument of preference names a 
its consideration which is 
larger than the veal debt. the instru- 


sum as 
ment is void. even as to the debt really 
due. The reason of this is that the 
purpose of such an instrument is to 
eover up the debtor's property and 
protect it against other creditors, and 
this is a fraud which infects the whole 
instrument and makes it void. When 
such an instrument is void a creditor 
is at liberty to disregard it and can 
levy on the property in spite of the 
mortgage or conveyance. 





SECOND DIST. COURT OF 
NEWARK. 





POUND BREACH—CHATTEL MORT- 
GAGE. 





Jodel v. Benedict, et al 
Goods removed from the demisred premises 
may, on being distrained, be impounded 
where they are found, provided the land- 
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lord gives notice to the tenant of the im- 
pounding. 

Goods once impounded are in the custody of 
the law, and even though they may have 
been unjustly impounded the owner may 
not break the pound and take them out. 

A chattel mortgage is not an absolute sale, 
but only alien. A mortgagee cannot main- 
tain trespass, trover or replevin against a 
landlord who has levied a distress on the 
mortgaged chattels for the rent of the mort- 
gagor, but has not taken them away or ad- 
vertised them,for sale, and, therefore, if the 
mortgagee seizes them after they have been 
impounded, but not advertised o. sold, he is 
guilty of a pound breach. 


In case. 


Fort, J.: This was a suit brought 
under the tenth section of the Land- 
lord and Tenant Act (Revision, page 
310) to recover damages for an alleged 
pound breach. 

One Max Jedkowsky was a tenant of 
the plaintiff, and moved out of the de 
mised premises before the rent in ques- 
tion accrued, but the rent distrained 
for accrued within thirty days after 
the removal of the tenant and this dis 
tress in this case was made within 30 
days after the removal. It was adwit- 
ted in the cause that the amount of 
rent distrained for was due and that 
all the formalities of the proceedings 
of tlie bailiff of the lessor were regular 
up to und incladivg the impounding of 
the goods, but it was insisted that the 
place of impounding was not such as 
the lessor might impound in, and there- 
fore not a legal pound, the taking of 
the goods and chattels from which 
would constitute a pound breach. The 
lessor in this case distrained the goods 
and chattels in question off the demis- 
ed premises for after-accruing rent, but 
within 30 days after the goods were 
removed by the tenant, and upon 
premises where the tenant was the 
tenant of a third party. The plaintiff 
impounded the goods on these last 
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mentioned premises, and properly no- 
tified the tenant thereof, and left the 
goods so impounded upon the said last 
mentioned premises. 

At common law goods and chattels 
impounded could only be impounded 
asa pledge, and distraint could only 
be made on the demised premises, and 
the place of the impounding must be 
off the demised premises. By the 
Statute of 11 W. and M, Ch. 5, it was 
provided that goods impounded might 
be sold, but no change was made in 
the mode of distraining or place of 
impounding. By the act of 8 Am. 
Ch. 14, the lessor might within five 
days follow the goods and chattels 
and distrain them if they were taken 
off the demised premises clandestinely, 
and by the act of 11 Geo., 11 Ch. 19, 
the time allowed the lessor to follow 
the goods clandestinely removed was 
extended to thirty days, at which perio:| 
it still remains. But even then sneli 
distraint could only be made for rent 
accrued at the time of removing the 
goods; Wiess v. John, 8 Vroom 93. | 
Our distress act embodies all the better 
provisions of these several English acts, 
and by a provision of our act, incor- 
porated in it by supplement passed 
March 9, 1848, a distress may be made 
for after accruing rent, if it accrues 
within thirty days after the goods are 
removed. This act of March 9, 1848, 
is made the last clause of Sec. 14 of 
our present distress act (Revision, page 





311.) Nor in order to follow goods is | 
it necessary by our law that they shall | 
have been removed clandestinely by the | 
tenant. It was contended in support | 
of the insistment of the defendant's | 
counsel above referred to, that at com-_ 
mon law, the lessor had no right to 
imponnd goods and chattels distrained | 
except upon the demised premises or | 
in a ponnd pnblic. After examination | 


of the question, my view is that it was 
the right of the lessor at common law 
to impound either in a common (public) 
pound orin a special pound, and the 
statutory right by 11 Geo. II, to im- 
pound upon the demised premises, and 
in case of impounding in a special 
pound it was necessary to make the 
impounding legal to give written notice 
thereof to the tenant, which was re- 
quired in no other case. This was un 
questionably the case as to distress of 
animals taken. By our statute notice 
is required in all cases of impounding. 

But our statute appears to me after 
reflection to be clear enough without 
enquiring what the common law 
procedure was. By the 8th See. of onr 
act, after enumerating the goods, chat 
tels, ete., which may be t:ken upon a 
distress for rent, it goes on to read, 
“and the sume to ent, dig, carry and 
lay np in some proper and convenient 
place on the premises, and for want. 
thereof in some other place to be pro 
eured by such lessor or landlord (hie 
notice of such place being given to sueh 
tenant or Jessee, or left at his or her 
place of abode) and to appraise sell 
and dispose of the same in the time 
and manner hereinbefore directed.” 
The following section (the 9th) pro- 
vides that it shall be lawful to im 
poun:| the distress so made of what 
kind or nature, ete., in such place, or 
on such part of the premises, ete. Con- 


strning these two sections together I. 


think it is clear that the landlord may 
imponnd upon the demised premises, 
ov in such place, “for want of a conven- 
ient place on the demised premises,’ 
as may be procured by him. And it is 
expressly by statute made a pound 
breach (Sec. 10) to remove goods se 
cured by virtue of the provisions of 
this act. 

I think it clear, therefore, that the 
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landlord may impound on the demised 
premises or in any place he may see 
fit to procure, provided in the last cas 
he give the tenant notice of the place, 
and that his impounding will be good 
in law, and a removal of the goods 
from such premises by any person oth- 
er than the landlord will constitute a 
pound breach for which the action pro 
vided for by the statute will lie. Goods 
and chattels once impounded are in 
the custody of the law, and even though 
they may be unjustly impounded, the 
owner may not break the pound and 
take them out. Coke on Littleton, 47 ; 
III Blackstone's Com., p. 12 (8th Ed). 
The defendants in this case, after the 
goods and chattels distrained 
impounded, and with full knowledge of 
the fact,the goods being upon the prem- 
ises where they were impounded, and 
under and by virtue us they allege of 
a chattel mortgage, which we shall con- 
sider hereafter,advertised and so)d.they 
claim without force, all the goods and 
chattels impounded. Saying nothing as 
to the question of justification under 
the chattel mortgage, the acts done 
by the defendants and admitted by 
them to have been done with full 
knowledge of the impounding, it seems 
to me clearly and beyond question 
amounted to a pound breach under our 
statute. 

The only other question of defence 
now remaining for consideration is the 
right of the defendants as mortgagees 
or as bailiffs of the mortgagee to enter 
the pound in question and take away 
the goods and chattels. The defend- 
ants offered in evidence a chattel mort- 
gage dated May 31, 1879, and filed 
June 2d, 1879, made by the tenant 
to one Morris Monsky, and payable in 
one year from the date thereof, cover- 
ing, as was undisputed, the identical 
goods distrained upon and taken by 


were 
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the defendants. There is a clause in 
the mortgage which makes the amount 
secured by it immediately due and pay 

able if the mortgagor shell permit any 
process to issue against his property, 
and making it lawful for the mortgagee 
to enter under said mortgage and take 
and convey away said goods and chat- 
tels wherever they may be found. It 
is contended that under this power the 
mortgagee had the right to take the 
goods in question as the owner thereof. 
Without invoking the principle which 
I have already adverted to that goods 
and chattels once impounded are in 
the custody of the law, and although 
impounded withont cause, till neither 
the owner or any one else can lawfully 
break the pound and take them, I shall 
consider whether under a chattel mort- 
gage the defendants in this case, rep- 
resentatives of the mortgagee, had any 
such right as they claim. It was con- 
tended by the defendants’ counsel that 
the mortgagee’s interest in the things 
mortgaged was absolute, that he could 
reduce them to possession at any time 
und against all parties. By common 
law the mortgagee of chattels was 
bound to take the chattels mortgage 
into his possession. The leaving of 
them in the possession of the mortga- 
gor was prima facie evidence of fraud 

ulent intent which had to be rebutted 
by the mortgagee. Runyon v. Groshon, 
1 Beasley 86. 

Since the act of the Legislature of 
this state permitting the filing of mort- 
yages of personal property, it is nut 
prima facie evidence of fraud for the 
mortgaged chattels to remain in the 
possession of the mortgagor if 
mortgage is filed. And it has also 
been clearly held in this state since the 
law for the filing and refiling of chattel 
mortgnges, that they are not to he 
construed as absolute sales, but ximp'y 


the 
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securities. The rights of a mortgagee 
of chattels is similar to those of a mort- 
gagee of real estate, except where the 
titles to personal and real estat« differ. 
The interest of a mortgagee of chattels 
is not such as can be levied upon and 
sold, but the interest of the mortgagor 
is ; Doughten v. Gray, 2 Stock. 323; 
Chapman v. Hunt, 2 Beas. 370 ; Wood- 
side v. Adams, 11 Vroom 417. The 
Jast cited case (Woodside v. Adams) it 
seems to me must control this case. 
The decision settles a question that has 
been variously considered for years; 
the opinion of the court was delivered 
by Judge Depue and is exceptionally 
exhaustive and able. The case arises 
out of a proceeding for distress and 
the rights of a mortgagee to maintain 
trover where a distress is made; it is 
exactly in point. After citing numer- 
ous authorities and adverting to the 
law governing a mortgagee’s proceed- 
ings and defining his rights, he con- 
cludes his opinion by adopting the rule 
laid down in Fagate v. Clarkson, 2 B. 
Monroe, (Ky.) 41, where it is held 
“That the landlord may distrain the 
property of the mortgagor in chattels 
mortgaged, and until he disposes of 
the goods by removal or sale, or does 
some other tortious act which makes 
him a trespasser @ initio the mort 
gagee cannot maintain an action against 
him ; that the mortgagee shall wait un- 
til the sale when, if the property only 
of the mortgagor shall be sold, the 
mortgagee's will be entitled to a resti- 
tution of possession from the landlord ; 
and if the absolute title shall bave been 
illegally sold, he may replevy the prop- 
erty either ag against the landlord be 
fore delivery to the purchaser or as 
against the latter, if he shall have taken 
it wrongfully into his possession.” 
This statement is too clear for re- 





and distinctly says that the placing of 
a levy on chattels mortgaged by virtue 
of a process of distress or execution 
against the mortgagor is not such a 
tortious act as will support trespass, 
trover, or replevin, by the mortgagee, 
unless the levy be accompanied by acts 
of overt hostility to the rights of 
the mortgagee. Applying these prin- 
ciples so clearly stated to the case in 
hand there seems to be no eseape from 
the conclusion. If at the time the de 
fendants in this case entered and com- 
mitted the pound breach alleged the 
mortgagee was not legally entitled to 
maintain either trespass, trover or re- 
plevin against the landlord, surely he 
could not of his own motion take and 
sell and dispose of the goods and chat- 
tels distrained to the prejudice, and in 
the face of the levy of the landlord and 
against bis permission. It is not justi- 
fiable npon any legal principle what- 
ever, as it is not even pretended that 
uny act of the landlord in this case 
was either tortious or hostile to the in 
terests of the mortgagee. The land- 
lord had simply levied by distress on 
the goods ; he had not advertised them 
for sale even. He had not removed 
them from the possession of the mort 
gagor. His acts had been strictly 
legal and within the clear letter of his 
statutory right as landlord. The mort 
gagee had no authority to take goods 
out of the plaintiff's possession, after 
distraint, saying nothing of the fact 
that they were impounded and in the 
custody of the law, and his doing so 
was illegal. The chattel mortgage in 
this case forms »o justification what- 
ever for the acts of the defendants. 
There being no evidence in the case 
upon the subject, the court is compell- 
ed to conclude, as it is legally presum 
ed, that tie pluntiff could have satis- 


mark. ‘The learned Judge expressly | fied his rent under his distress pro- 
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ceedings but for the defendant's acts;;The statute fixes the penalty for a 
bis single damages, therefore, under! pound breach at treble damages. The 
the evidence, the court finds to be $16, | judgment of the court in this case, 
the amount of rent distrained for, | therefore, is for $48, and costs of suit. 


which is admitted to have been due. 





COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


JEOPARDY—NEW TRIAL. 





The State v. Smith and Bennett. 
[Nov. Term, 1879) 

This case had been brought before 
the Supreme Court at the November 
Term, 1879, on certiorari from the Hud- 
son Oyer and Terminer, and it was 
there insisted that the prisoners, hav- 
ing been put in jeopardy by the trial 
and verdict of the jury, could not be 
tried again, but the court said that the 
Court of Errors had already decided 
the matter, because the order reversing 
the conviction contained an order for a 
venire de novo. Application was also 
made to the Supreme Court for an or- 








der that the defendants be tried sepa 


rately, but at the suggestion of the Su 
reme Court the whole case was brought 
before the Court of Errors upon a mo 
tion to amend the record of the order, 
awarding a new trial. 

Mr, Collins and Mr. Fleming for 
the motion. 

The Attorney General and Mr. Wm. 
S, Johnson, contra. 


The court held that the defendants 
had not been put in jeopardy within 
the meaning of the constitutional pro 
vision, and that the venire de novo had 
been properly awarded. They declined 
to order the defendants to be tried 
separately, but left this to the discre- 
tion of the Oyer and Termicer. 








SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


the taking of the ashes, as the p roper- 
ty of Charles A. Irons, on a writ 
jagainst the latter in favor of one Raw- 
json. At toe trial in the Superior 
An apap sghps -_ she ot ot Court, before Dewey, J., without a 
om was indebted, a , 

peo of aa of the ashes, held to convey | Jurys the following facts appeared : On 
to B a good title to all the ashes against a March 30, 1877, Irons, who was the 
creditor of A, who seized them under at-/owner of a large quantity of ashes, 
tachment. which were on his premises, made a 
Action of tort for the conversion of bill of sale of the same to the plain- 
800 bushels of ushes. The defendant, tiff, the consideration and agreement 


as deputy sheriff, justified by reason of ‘as to the same being as follows: Irons 





SALE—ATTACHMENT. | 
| 


Hobbs v. Carr. 
{October Term, 1879.] 
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owed the plaintiff $20, and the latter 
bad in his hands for collection de- 
mands agaivst Irons to the amount of 
$34, and they agreed that the plaintiff 
should purchase all the ashes of Irons 
at the rate of fifteen cents per bushel, 
and. after he bad sold the same, should 
account to and pay over to Irons what- 
ever balance rewained over and above 
the said $54. The plaintiff never went 
on the premises where the ashes were, 
but, on the day of the sale, directed 
Irons to obtain permission of one Taft, 
who owned a tract of land near that 
vecupied by Irons, to have the ashes as 
they were removed placed on Taft's 
land. Irons obtain such permission, 
and had removed 126 bushels of the 
ashes to Taft's land, when the defend- 
ant, on April 4, 1877, attached those 
ashes and alsu the ashes remaining on 
Iron’s land, on a writ against the_ lat- 
ter, and pievented the removal of the 
remaining asbes. All the ashes were 
subsequently sold by the defendant on 
the execution in his hand. At the time 
of said attachment, there were remain- 
ing on Irons’ land 526 bushels of 
ashes, the value of which was twenty 
cents per bushel. 

Upon the above facts, the plaintiff 
contended that there was a sale and de- 
livery to him of all the ashes. The de- 





fendant contended that there had never 
been such sale and delivery; and that 
Irons had an attachable interest in the 
same on April 4. The judge found for 
the plaintiff for the value of the ashes 
deposited on Taft's land ; and reported 
the case for the determination of this 
Court. If the plaintiff was entitled to 
recover for al] the ashes, judgment was 
to be entered for him for $130.40; if 
the plaintiff was not entitled to re- 
cover, judgment was to be entered for 
the defendant. 

Messrs. G. W. Hobbs, and Verry & 
Gaskill, for the plaintiff. 

Mr. J. Hopkins, for the defendant. 

Abstract of Opinion. 

Gray, C. J.: The facts show a con- 
tract by which the title to the whole 
quantity of ashes passed immediately 
us between the parties, and an actual 
delivery of part in token of a delivery 
of the whole, which was sufficient to 
enable the buyer to bold the property 
as against an attaching creditor of the 
seller. Leonard v. Davis, 1 Black 475 ; 
Macomber v. Parker, 13 Pick. 175; 
Legg v. Willard, 17 Pick. 140; Rid- 
dle v. Varnum, 20 Pick. 280; Stone v. 
Clark, 6 Allen, 340; Ingalls v. Her. 
rick, 108 Mass. 351. Judgment was 
given for the plaintiff for the larger 
sum.— Mass. Law Reporter. 





ABSTRACTS OF RECENT DECISIONS. 


N. J. SUPREME COURT. 
[Nov. Term, 1879.] 





Brotherton Indians —Zxemption 
Jrom taxes — Presumption of surrend- 
er. In 1758 the colonial governmeut of 
New Jersey purchased lands for the 





Indians, known as the Brotherton In- 


dians, residing within its borders with 
a stipulation that the said lands should 
not be subject to taxation, (2 Neville’s 
Laws p. 212.) The lands were after- 
wards s ld in 1801 at the request of 
the Indians from whom the relators 
claim to derive their titles. After the 
conveyance of the Indian title the lands 
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were taxed in the hands of the grant 
ees. The State courts affirmed the 
assessments. State v. Salter, Sept. 
Term, 1804, not reported, and State. v. 
Wilson, Nov. Term, 1807, Penn. 300, 
but on appeal to the Supreme Court of 
the United States, a decision was ren- 
dered in 1812 denying the right of the 
State to impose the tax, New Jersey v. 
Wilson, 7 Cranch 164, Marshall, C. J. 
In 1814 these lands were again assess- 
ed and from that date until the year 
1877 taxes upon them have been an- 
nually assessed and paid by the relators 
or their granturs without objection. 
Held, That the act of the legislature 
granting the exemption to the Indians 
must be regarded merely as authority 
for and evidence of the contract enter 
ed into by the supreme power. 

That this contract is subject to be 
abrogated, resciniid or its benefits 
lost to the party seeking to enforce it, 
according to the rules which apply in 
other cases. 

That the fact that after the tax was 
declared to be illegal, it was again lev- 
ied in 1814, and that the relators or 
their grantors with full knowledge of 
the rights paid the imposition, and have 
uninterruptedly continued to pay it 
annually since that time without ques- 
tioning the right to levy it, raises a 
conclusive presumption that by some 
convention with the State the right to 
exemption was surrendered. Zhe State, 
Robert Givin, pros., v. Henry Wright, 
Collector. Opinion by Van Syckel, J. 

Indictment—DVuplicity— Jurisdic 
tion — Conspiracy — Joint  trial.— 
The objection of duplicity to the 
charge in the indictment must, by force 
of the 53d section of the Criminal Pro- 
cedure Act, be takeu before the jury is 
sworn. State v. Noyes. 
Beasley, C. J. 

An indictment charging « single con 


Opinion by 
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spiracy to commit two or more crimes 
would not be open to the exception of 
being double.-—Zdid. 

When a conspiracy occurs in a for- 
eign jurisdiction and one of the con- 
spirators comes in person into this 
State and here, in pursuance of the 
conspiracy, takes possession of certain 
property, and the innocent agents of 
another of such conspirators are pres- 
ent assisting in such transfer in legal 
intendment, both such conspirators 
are present in the State and by such 
transaction such conspiracy is here so 
renewed as to vive the courts of this 
State cognizance of such crime.—JZbid. 

Testimony is sometimes admissible 
at the discretion of the court.—Jbid. 

If an exception to a judge's charge 
embraces several legal propositions, 
and every one of such propositions is 
unexceptionable, the objection must 
fail.— bid. 

On a separate trial of a criminal joint- 
ly indicted with others, such other de 
fendants may be called as witnesses on 
the part of the State.— did. 

Distress — Lxecution.— An exe- 
cution issued on a judgment recov- 
ered for the price of goods sold 
by the plaintiff to the defendant there 
in, was levied upon those goods while 
they lay in premises demised to the 
defendant. The defendant owed rent 
fur the premises and due notice thereof 
was given by fhe landlord to the offi 
cer having the writ. The goods were 
sold by virtue of the execution without 
being actually removed and were 
bought by the plaintiff. On the plain- 
tiff's attempting to remove the goods 
without paying the rent the landlord 
refused to permit him to do so. The 
defendant had absconded leaving a fam- 
ily in this State and not leaving $200 
worth of property. The goods were, 
therefore, not liable to distress for the 
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rent, although they were liable to the 
execution for the purchase money, and 
the question was whether they could 
be retained by the landlord by virtue 
of the 4th section of the landlord «and 
tenant act, (Rev. p. 570.) Held, That 
the landlord was not guilty of an ille- 
gal conversion, and that he had a right 
to prevent the removal by the plaintiff 
until the arrears of rent were paid. 
Van Horn v. Goeken. Opinion by 
Dixon, J. 

Guardian’s bond — Zscrow. — A 
deed cannot be delivered in escrow 
to the grantee or obligee. The Ordi- 
nary v. Thatcher. Opinion by Beas- 
ley, C. J. 

A county surrogate acts as the 
deputy of the Ordinary and a delivery 
to the former is a delivery to the latter 
and being thus a delivery to the grantee 
cannot be in escrow.—JZbid. 

On a special verdict the court can 
mxke only necessary or clear deduc- 
tions from the facts found.—Jbid. 

To constitute an escrow the deed 
must be placed with the depositary on 
condition that it is not to go into 
effect until the doing of some act or 
the happening of some event in the fu- 
ture.—Jbid. 

In the absence of such condition a 
mere implication or a promise that 
something will be done, a delivery will 
not be held conditional. —Zbid. 

A guardian's bond calling in its prem- 
ises for three sureties was executed by 
two of them and left with the county | 
surrogate, they at the same time tell 
ing the guardian to bring in the third 
surety and he promising to dv so.| 
Held binding on those executing, al- 
though the third surety failed to ex- 
ecute.— bid. 

Tax sale— Advertisement of notices. 
—Separate assessments were made 





against adjoining properties which were 


in fact separate and distinct. They 
were advertised and sold by color of 
§$8z and 83 of the charter of the city 
of Elizabeth, (P. L. 18€3, p. 140) as a 
single property for both taxes. The 
advertisements were inserted six times 
once each week, but the first insertion 
was not made six full weeks bLefore 
the time of sale. Held, That the sale 
of both properties tog-ther was illegal 
as each property was liable only for its 
own tax. Held, also, that the advertise- 
ment of the notiees of the sale should 
have been inserted so that six full weeks 
intervened between the. first insertion 
and the time of sale. Citing Parsons 
v. Lanning, 12C. E. G. 70. The State, 
Robert D. Barkley, pros., v. James 
H. Hand, et al. Opinion by Reed, J. 

Taxable assets—Zoans to stock- 
holders.— The Washington Building 
and LoanAssociation was taxed in 1878 
by the return of their secretary, of 
assets in the shape of notes, bonds and 
mortgages to the amount of $120,700. 
Held, That under the supplement to 
the act concerning corporations, P. L. 
1878, p. 61, which requires the prop- 
erty of such corporations to be taxed 
the same as the estate of individuals, 
the amount vf loans to stockholders 
which these notes, bonds and mort- 
gages represent are ussets, and assess- 
able as property of. the corporation. 
Washington Building and Loan As- 
sociation v. Hornbaker. Opinion by 
Reed. J. 

Assessments— Laches— certiorari. 
—Where the Bourd appointed to re- 
vise unpaid assessments in Jersey City 
filed their report in a matter of the 
assessnient for constracting a sewer 
and the prosecutors delayed for five 
years before suing out a writ of cer. 
tiorari to review this assessment, it 
presents an instance of laches for which 
the writ should be dismissed. The 
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fact that a writ was allowed when the 
same matters which are now urged for 
its dismissal were apparent to the jus- 
tice or court at the time of its allow- 
ance, is not a conclusive reason for re- 
fusing its dismissal. The degree of 
consideration which appears to have 
been given to the matter at the time of 
making the allocatur, will influence 
the court in considering the propriety 
of ordering its dismissal, but can never 
deprive the court of its discretionary 
right to dismiss it at any stage of the 
cause. The State, Weart, Hx'r, pros., 
v. Jersey City. Opinion by Reed, J. 
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Overseer of the poor—Llection— 
Evidence.—Only one overseer of the 
poor can be elected at a town meeting, 
unless the voters in town meeting as- 
sembled, decide to elect more than one. 
The State, Myers, pros., v. Clark, et al. 
Opivion by Van Syckel, J. 

The town book or a sworn copy of it 
is the best evidence of the election of 
officers. —Jbid. 

The copy to be competent evidence 
must be a complete copy of the pro 
ceedings of the town meeting at which 
the election is held.—Jbid. 








VARIOUS TOPICS. 


ACCOMPLICE TO SUICIDE. 





A quaint piece of criminul law was 
disinterred at the recent Maidstone 
Assizes. A man and his wife, after 
drinking heavily for eight days. threw 
themselves into a river, no doubt in- 
tending, so far as they were capuble of 
forming an intention, to commit suicide 
together. The husband was drowned, 
but the wife escaped, and she was 
thereupon charged with the marder of 
her husband. In the beginning of the 
seventeenth century the judges were 
perplexed with u similar case (Auon., 
Moore, 754). A man and his wife, 
“ayant long temps vive incontinent,” 
were in great distress. The husband 
said to the wife, “I am weary of life 
and will destroy myself,” upon which 
the wife replied, “If you do, I will 
too,” and thereupon the tusband mix 
ed poison with some drink, of which 
The husband died, but 
According to 


both partvok. 
the wife recovered. 


Moore, the question whether the wife 
was guilty of murder was considered, 
but he does uot give the decision. Mr. 
Justice Patteson, however (8 C. & P. 
418), evidently referring to this case, 
says that the wife was acquitted on the 
ground that she was under the control 
of her husband. In 1823, in a case 
(R. v. Dyson, R. & R. 523), where the 
wife was drowned and the husband es- 
caped, it was held by nine judges that, 
“if the deceased threw berself into the 
water by the arrangement of the pris 
oner, and because she thought he had 
set her the example,in pursuance of the 
previous agreement, he was a principal 
in the second degree, and was guilty of 
murder ;” and in a subsequent case of 
R. v. Alison (8 C. & P. 418), Mr. Jus- 
tice Patieson told the jury that “ sup- 
posing the parties mutually agreed to 
commit suicide, and one only accom 





plished that object, the survivor 
would be guilty of murder in point of 


law.” Following these authorities in 
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the recent case, the lord chief justice, 
in summing up, told the jury that they 
must take the law to be that if two 
persons agreed together to commit 
self-murder and one of them survived, 
the survivor was guilty of murder. 
Happily, however, it was not necessary 
to put this doctrine into practical ap- 
plication, as the jury seem to have 
thought that the parties were not in a 
condition to form a definite intention 
to commit suicide, and consequently 
found the woman not guilty.—Solici- 
tor’s Journal. 





THE BOUNDARY BETWEEN NEW 
JERSEY AND NEW YORK. 


A ease involving the question of the 
boundary line between New York and 
New Jersey, and hence of considerable 
interest to New Jersey lawyers, was de 
cided by Judge Choate in the United 
States District Court for the Southern 
District of New York, Monday, 
November 24, 1879. 

The steamboat Moses Taylor, owned 
by parties living in New York State, 
and running between Jersey City an:| 
Staten Island, was furnished with sup- 
plies at Jersey City by George Lubr- 
man, 2 grocer and ship-chandler of the 
latter place. The supplies were fur- 
nished on the order of the master of the 
vessel, and were sold on the credit of 
the steamboat and charged to her in 
Lubrman’s books. The owners not 
paving the bill, Messrs. See Brothers. | 


on 
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of Jersey City, libeled the boat for 
Mr. Labrman in the Sonthern District 
of New York. An answer was filed 
for the claimants by Judge Cvook, 
formerly of the firm of Beebe, Cook & 
Donobue, of New York City. The 
answer admitted that the steamboat 
was owned by parties living in New 
York, and that the supplies were fur- 
nished to the said vessel while fastened 
to a wharf in Jersey City, but claimed 
that the said wharf to which the ves- 
sel was fastened was a part of the 
port of New York City, and that there- 
fore the supplies were furnished to the 
said vessel at her home port, and that 
under the general admiralty law Luhr- 
man had no lien on the said vessel. 
After hearing the evidence, the Court 
decided that the supplies were furnish- 
ed in the State of New Jersey, to 
which State the steamboat was a for 
eign vessel, and directed a decree to 
be entered in favor of the libelant for 
the xmount of the claim with interest 
and costs. 
This decision virtually settles a ques- 
tion that has long been in dispute be- 
tween the two States, New York 
claiming that all of the Hudson River 
and the waters up to the New Jersey 
shore, including the inlets and docks 
were a part of the port of New York, 
and that any supplies furnished to, or 
work done upon New York vessels any- 
where within these waters created no 
admiralty lien pon the said vessels. 
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MISCELLANY. 





NOTES. 





Messrs. Stone and Jackson have dissolved 
partnership, but both retain their old offices. 





Mr, Wm. H. Conover has removed from 
No. 740 Broad St., and has taken an office 
with Mr. Herbert Boggs at No. 721 Broad St., 
Newark. 





Mr. Geo. M Keasbey has been appointed 
assistant United States District Attorney for 
New Jersey, vice John J. King resigned. 





The American Law Review will appear on 
the first of January 1880, as a new series to be 


issued monthly. This will greatly increase |. 


its usefulness by furnishing information more 
promptly, and we believe it will take nothing 
from the high character of the material of the 
Review. 


N. J. SUPREME COURT, 
Decisions were announced in the following 
cases at the November Term : 


Stewart v. Walters. Power of court over 
proceedings of auditor in attachment. Held, 
that Court had full power to review and con- 
trol and to retry the case if necessary. Opin- 
ion by Chief Justice. 

State v. Overseer, etc., of Randolph Town- 
ship. Certiorari on suit for penalties under 
mineral water act. Judgment reversed. Opin- 
ion by Depue, J. 

Hoboken v. Kamena. Suit on treasurer’s 
bond. A mere failure to place the city money 
in the bank designated by the Couincil does 
not amount to embezzlement. Opinion by 
Dalrimple, J. 

State, United Railroads of N. J., pros. v, 
Jersey City. Related to assessments for water 
rates. 

Van Horn v. Goeken. The right of a iand- 
lord to detain goods of tenant against exeecn- 
tion creditor extends to a case where the 
goods are exempt from distress aud the judg- 





ment was for the purchase money of the 
goods. Opinion by Dixon, J. 

Manufacturers’ Bank v. Dickerson, et als. 
Debt.on bond of bank clerk. Sureties held to 
be discharged by change in the position of 
the principal in the bank. Opinion by Wood- 
ruff, J. 

State v. Wright, Collector. Lands formerly 
of Brotherton Indians held to be no longer ex- 
empt from taxation. Assessment affirmed. 
Opinion by Beasley, C. J. 

State v. Jersey City. Re-assessment for 
sewer sustained. Opinion by Knapp, J. 

Washington B. and L. Association v. Horn- 
baker. Loans to stockholders held to be assets 
subject to taxation. Opinion by Reed, J. 

Ordinary v. Thatcher. Guardian’s bond 
cannot be given in escrow to the Surrogate 
but takes effect although not signed by all the 
sureties. Opinion by Beasley, C. J. 

Wilson v. Herbert. Married women’s act 
discussed. Held that wife incurs no personal 
responsibility in buying goods for domestic 
use, though ordered by avd charged to her. 
Opinion by Depue, J. 

Woodruff v. Sebring. Wife held not liable 
on bond as surety for her husband, 

Weller v. —-—-. Application for amerce- 
ment of Sheriff refused. 

State v. Noyes. New trial refused. 
ion by Beasley C. J. 

Mulford v. Stratton. 
judgment. Granted. 

State, Weart Ex’r, v. Jersey City. Tax as_ 
sessment upon meadow lands reduced one- 


half. 
Zabriskie v. Jersey City. Assessment re- 


duced vne-fourth. 

State v. Cornish. Indictment for conspiracy. 
Conviction affirmed. Opinion to be filed. 

Moore v. Moore, et als. Ejectment. A will 
directing sale of lands by executor held to 
have vested no interest in the executor. ‘The 
land descended to heirs. Opinion by Wood- 
hull, J. 

State, Myers overseer, v. Clark. On appli- 
cation for mandamus. Opinion discusses the 
right to office of overseer of poor. 


Opin- 


Motion to set aside 














THE NEW JERSEY LAW JOURNAL. 381 


State, Camden, Pros., v. Parsons. Relates 
to tavern licenses. Opinion by Knapp, J. 

The State, Weart, Pros., v. Jersey City. 
Certiorari upon assessment dismissed for 
laches. Opinion by Reed, J. 

Barkley v. Hand. Sale of two lots in one 
parcel for taxes held invalid. Meaning of six 
week’s notice. Opinion by Reed, J. 

Mason v. Whitney. Application to open 
atttachment denied. 





ATTORNEYS AND COUNSELLORS. 





At the November term of the Supreme Court 
the following gentlemen were admitted to 
practice as attorneys and counsellors respect- 
ively : 

Attorneys—Wm. B. Gilmore, Oliver 'S. 
Blackwell, Charles M. Tuttle, Francis C. 
Stumpf, Richard F. Stevens, Jr., Craig A. 
Marsh, Charles J. Silvers, David J. Berry, 
LaRue Vredenburgh, Jr., Edward I. Steven- 
son, John Francis Kerr, Stacy G. Potts, Ezra 
K. Sequine, David S. Crater, M. Bedell Vail, 
Gorden E. Sherman, Charles W. Fuller, Geo, 
Ernest Man, James Benny, Carman F. Ran- 
dolph, Michael H. Carmody, George 8. Pol- 
lard. 

Counsellors— William Linn Allen, Frederick 
8. Fish, Herbert Boggs, Jared Haines, Frank- 
lin M. Olds, William C. Headley, Philemon 
Woodruff, John V. Kernan, Edward A. Day, 
Joseph A. McCreery, Harlem G. Chamberlain, 
Asa Jones Thomas Clemens, John Sheppard. 





THE PHRASE “ TOO THIN.” 
Trenton. Nov. 13, 1879. 
Editor New Jersey Law Journal : 

In connection with the following newspaper 
clipping I send you this: In Paris v. Paris, 
10 Ves. 185, 190, the question arose whether 
an extraordinary division of asum of money 
by the Bank of Eugland among its stockhold- 
ers, beyond the usual dividends, was, as be- 
tween a life tenant and remainderman, to be 
considered capital ; and the insistment was 
that such dividend having been made in money 
and not in stock raised a presumption in favor 
of the life tenant that it was profit earned on 
the stock, to which Lord Eldon said, ‘‘As to 
the distinction between stock and money, that 
is too thin.” 

Yours truly, J. H. 3S. 

The newspaper clipping referred to is this: 





The phrase ‘“Too thin,” says a writer in the 
Baltimore Hvery Saturday, was perfectly good 
English more than a century ago. Thus, in 
Smollett’s novel, ‘‘Peregrine Pickle” (publish- 
ed in 1751), when the hero suddenly informs 
his lady love, Amelia, that he is going abroad, 
the tears gushed into her eyes, and she was 
at great pains to conceal the cause of her 
grief by observing that the tea was so scald- 
ing hot as to make her eyes water. ‘This 
pretext,” says Smollett, in all seriousness, 
‘twas teo thin to impose upon her lover or 
deceive the observation of her friend Sophy.” 
MINUTES OF THE FIRST SESSION 

OF U. S. DISTRICT COURT FOR 

NEW JERSEY: 





New Jersry District Court. 
Tuesday, December 22d, 1789. 

Whereas in conformity with the Third Ar- 
ticle of the Constitution of the United States, 
the Honourable the Congress did at their late 
sitting in New York and on the Twenty-fourth 
day of September last pass an act entitled 
‘An Act to Establish the Judicial Courts of 
the United States” in which it is among other 
things enacted—that the United States be di- 
vided into thirteen Districts, that a court call- 
ed a district court should be held in each of 
the districts, that the State of New Jersey 
should form one district, that the courts to be 
holden therein should have annually four ses- 
sions, the first uf which to commence on the 
first Tuesday of November and the other three 
sessions progressively on the like Tuesday of 
every third calendar month afterwards, sub- 
ject however to such orders for adjournment 
as the Judge under certain restrictions should 
find it expedient to make. And whereas the 
Honourable David Brearley, Esquire, Judge for 
the District of New Jersey, thought fit in 
consequence of his indisposition, and in vir- 
tue of the powers vested in him, to issue his 
order to the Marshal directing that the open- 
ing and holding of the said court should be ad- 
journed toTuesday the twenty-fourth day ofNo- 
vember, which was accordingly done. And was 
pleased afterwards and prior to the said 24th 
of November to make out and send another 
order to the Marshal for the further adjourn- 
ment of the opening and holding of the afore - 
said District Court to Tuesday the Twenty- 
second day of this present month, Decémber, 
which was accordingly obeyed and done. 

Now therefore, be it known that, in conse- 
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quence of ‘the above mentioned orders and aftemexamining the terms of the charter of 


adjournments, the Court have this day met. 


the city of Elizabeth, the court held that, in 


Present, The Honourable David Brearley Es-| view of the opinion of the Supreme Court 
quire Judge, Proclamation being made, the| there could be no doubt that this court has 


Court was opened in due form. 


The com-| power at law to issue a mandamus to compel 


mission of the Honourable David Brearley | the city to provide by taxation for the pay- 


Esquire as Judge was openly read, and the 
commissions of Richard Stockton Esquire as 
Attorney, of Thomas Lowrey, Esquire,as Mar- 
shal, and of Jonathan Dayton, Esquire, as 
Clerk, were also severally read. 

On motion made the following gentlemen 
were admitted Attorneys and Counsellors at 
Law of the Court, viz : 

William Paterson. Abraham Ogden, Elias 
Boudinot, Elisha Boudinot, John DeHart, 
Robert Ogden, Joseph Taylor, Robert Morris, 
Richard Stockton, Samuel W. Stockton, 
Matthias Williamson, Aaron Ogden, Frederick 
Frelinghuysen, Andrew Kirkpatrick, Richard 
Howell, Aaron D. Woodruff. 

The Court adjourned according to law. 





REMEDIES AGAINST CITIES. 





An opinion was read by Judge Nixon on the 
25th ult., in the case of Peter Goelet, etal. v. 
The City of Elizabeth, in which a bill in equity, 
was filed by holders of the bonds of the city of 
Elizabeth and application was made for an 
injunction and the appointment of a receiver 
of all the moneys, credits and effects of the 
city. The application was based on the 
ground that the city was insolvent, that it had 
a bonded indebtedness of more than five mil- 
lion dollars, and had made default in the pay- 
ment of interest and that its officers had col- 
lected and propose to collect the annual rev- 
enues of the city and had refused to apply 
them to the payment of the debt due the com- 
plainants ; that the complainants had recov- 
ered judgments and that an execution had 
been issued and returned nulla bona. 

The court held that the complainants had 
no standing in the court of equity if they had 
an adequate femedy at Jaw and that it bad 
been established by a long line of decisions in 
the United States Supreme Court that judg- 
ment creditors are entitled to a writ of man- 
damus to compel the city authorities to levy a 
tax for the payment of their debts, referring 
to Knox v. Aspinwall, 24 How. 376; Loan 
Association v. Topeka, 20 Wall. 655, and Uni- 








ment of the accrucd interest on the complain- 
ants’ bonds which is all they are at present 
entitled to demand. Whether the court has 
a right to interfere by proceedings in equity 
after the remedies at law are exhausted, was 
a question only to be considered when the 
exigency arose. The opinion was received too 
Jate to appear in this number and will be pub- 
lished in Jannary. 


THE LONGEST LAW SUIT. 





This is related to have been the famous 
‘tBerkley suit,” which lasted upwards of 190 
years, having commenced shortly after the 
death of Thomas, fourth Lord Berkley, in the 
reign of Henry V. (1416), and terminated in 
the seventh of James I., (1609). It arose out 
of the marriage of Elizabeth, only daughter 
ana heiress of the above baron, with Richard 
Beauchamp, Earl of Warwick,—their descend- 
ants having continually sought to get posses- 
sion of the castle and lordship of Berkley, 
which not only occasioned the famous law suit 
in question, but was often attended with the 
most violent quarrels on both sides, at least 
during the first fifty years or more In the 
year 1469, (tenth of Edward IV.,) Thomas 
Talbot, second Viscount Lisle, great grandson 
of the above Elizabeth, residing at Wotton- 
under-Edge, was killed at Nibleygreen, in a 
furious skirmish between some 500 of his own 
retainers, and about as many of those of Wil- 
liam, (then) Lord Berkley, (whom he had 
challenged to the field), who likewise headed 
his men; when, besides the brave but ill- 
fated young Lisle, (scarcely of age at that 
time), about 150 of their followers were slain, 
and 300 wounded, chiefly of the Wotton party, 
who fled on the fall of their leader. Lord 
Lisle’s sisters were his heirs. and their hus- 
bands (one of whom also got the title) follow- 
ed up the suit, as their descendants did after 
them, till down to the time of the first James, 
when Henry, eleventh Lord Berkley, obtained 
a decree in favor of his claims, aud got full 
and quiet possession of the lands and manors 


ted States v. New Orleans, 8 Otto 381., and! in dispute.— Washington Law Reporter, 
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NEW BOOKS. 





A PracticaL TREATISE ON JURIES, WITH ForMs, 
by Hugo Hirsh. New York: George 8S. 
Diossy, 1879. Ed. A. Veghte, Agent. 

The production of treatises on legal topics 
is increasing. Books are written on every 
conceivable division of the law. This is no 
doubt the result of the very rapid accumula- 
tion of cases and is one step toward the forma- 
tion of a code, but it seems hardly necessary 
that there should be two books written upon 
the subject of Juries, nor can we imagine that 
any one is so intensely interested in the sub- 
ject as to require both Mr. Proffat’s book and 
this. The subject, however, is one on which 
some guide of this kind is greatly needed, 
Not to speak of the historical interest of the 
subject, questions upon the law of juries fre- 
quently arise in practice which require an 
immediate answer in the midst of a trial, and 
then to have at hand a collection of the stat- 
utes and the rulings of the court may prove to 
be of the greatest service. The historical view 
of the subject is very inadequately treated in 
this volume, but the book contains all the 
statutes of New York relating to juries and 
concise statements of the common law and the 
statutes of the various states upon all the 
practical questions which are likely to arise in 
an inquest or a trial, and is provided with an 
appendix of forms. The chapter on the 
duties of jurors contains much good advice 
written no doubt for the ‘‘improvement of the 
juror” for it is this, and not a change in the 
systeni, which the author prescribes as the 
curse for the evils of the trial by jury. 





New Jersey Law Reports, volume XLI, part 
2, by Garrett D. W. Vroom, Reporter. 
Trenton, N. J. 1879. 

‘The second part of 12th Vroom contains the 
opipions read at the June terms of the Su- 
preme Court and the Court of Errors. It 
seems to be especially rich in important de- 
cisions. In Tichenor v. Hayes Adminstratrix 
it is held that an action of tort for negligence 
or deceit will lie against the personal repre- 
sentatives of the wrong doer. State v. Hick- 
ling decides that an indictment will lie for a 
conspiracy to slander a person by charging 
him with a criminal offence. In Jeffrey v. 
Owen it is held that title deeds are not com- 





City v. O’Callaghan contains a very clear and 
comprehensive statement by the Chief Justice 
of the law adopted in this State in regard to 
the rate of interest after a change in the rate 
allowed by statute, and is also an important 
decision in regard to municipal assessments. 
In Campion v. Elizabeth, it is settled definite- 
ly that money paid upon an assessment can- 
not be recovered back unless the assessment 
has been set aside. Smith and Bennet v. The 
State is an interesting account of a very re- 
warkable trial for murder and a specimen of 
merciless criticism of a judge’s charge which 
scarcely deserved so rough a handling. It is 
certainly a great advantage to have the re- 
ports of these decisions at the opening of the 
first term after they were rendered, and the 
promptness of the reporter is duly apprecia- 
ted by the bar. 





THe DartmoutH CoLLEGE CAUSES AND THE 
SuPREME Court oF THE UNITED StaTeEs, by 
John M. Shirley. St. Louis: G. I. Jones 
& Co. 1879. 

The decisions in the Dartmouth College 
causes are no longer treated with that pro- 
found reverence with which they were honor- 
ed for many years. The power of corpora- 
tions has become so great that dangers which 
were not dreamed of in the days of Marshall 
arise out of the doctrine of the inviolability of 
charters. The doctrine has been severely 
criticised and has been somewhat modified by 
the Supreme Court. The writer of this book 
dislikes the doctrine and, no doubt with the 
idea that ‘‘familiarity breeds contempt,” he 
has endeavored to make the public familiar 
with the history of all the controversies which 
led to these decisions and with the conduct 
and even the thoughts of the great men who 
took part inthem. A detailed history of a 
cause of this kind is very valuable, and in this 
case it is especially interesting because of the 
men who were engaged in it. ‘The author 
tells us that his aim was ‘‘to put the reader in 
the place of these great men,” but this would 
have been better accomplished if he had spar- 
ed us his comments and simply stated the 
facts and summed up clearly the results. The 
book is very useful as a collection of incidents 
and personal reminiscences concerning the 
causes and as e statement of all the facts and 
the legal proceedings, but the arrangement 


petent evidence in an action of trespass in a is illogical. The facts are thrown together 


justice’s court even to show the boundaries | without connection and there is nowhere a 
within which possession is claimed. Jersey | clear and satisfactory statement of what the 








384 


decisions were and what their effect upon the 
law has been. 





PRINCIPLES OF THE Law oF REAL PROPERTY, 
by Joshua Williams Esq., Fifth American 
from the Twelfth English Edition, with 
notes, etc., by William Henry Rawle and 
James T. Mitchel, and additional notes, etc., 
by E. Coppee Mitchell. Philadelphia: T. 
& J. W. Johnson & Co. 1879. 

We are glad to see a uew edition of Will- 
iams on Real Property, because we value the 
book and wish to have it widely read. If the 


old principles of the law of real property are |. 


to continue to be learned by the majority of 
the profession in these days of commercial 
law, they must be taught by some such meth- 
od as this book affords. The techn:cal terms 
are carefully defined and the principles of the 
law are stated clearly and concisely, while the 
student is shown their origin and meaning 
and the changes through which they have 
passed until they have reached their present 
form. It is a text book for students in con- 
veyancing and as such it is confined to the 
elucidation of principles and is by no means a 
digest of all the cases that have arisen. The 
American editors have had regard to the char- 
acter of the book and have not attempted to! 
cite many cases or to say exactly what the law 
isin every State. ‘he original notes were 
prepared with much learning and care and 
their authority is supported by the reputation 
acquired by Mr. Rawle in his treatise on! 
Covenants. | 

Mr. Willams, in every edition of his book, | 
has insisted that the laws governing real prop- | 
erty should be radically changed and made to | 
conform as far as possible to the law of per- | 
sonal property. His efforts in this direction | 
have been applauded and earnestly recorded | 
by the writer of a rather caustic article on the | 
subject in the October number of the West-' 
minster Review. | 





VICE-CHANCELLOR’S CALENDAR | 





DECEMBER AND JANUARY. 


| The place of hearing is Newark, at 10 a.m.., | 
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unless otherwise stated. } 
Dec. 9, Benedict v. Pillsbury. Mr. Keen, Mr 
Van Giesen. 


‘* 10, Same case. 

** 10, Union Stone Works v. Gleb. Mr 
Colie, Mr. Penny. 

‘* 18, Smith v. Smith. Mr. 8. Kalisch, Mr. 


Leonard. 
Stanford v. Lyon. 
Same case. 

Sayre v, Gardner. 

Mr. Taylor. 
Parsons v. Parsons’ Ex'rs. 

row, Mr. Munn. 
Levermore v. MeNair. 

Mr. Taydor. 

Same case. 

Vanderbergh v. Coddington. Gas- 
ton & Bergen. Mr. Lindabury. 
Vansyckel v. Bird. Mr. Vansyckel, 

Mr, Bird, Mr. Kuhl. 

Nat. Bank of N. Y. v. Grahani. 

Jobs, Mr. Stevenson. 


16, 
17, 
17, Mr. Borcherling, 
Mr, Mor- 


Mr. Coult, 


Mr. 


** 31, Same case. 
** 31, Creveling v. Haines. Mr. Jeffery,Mr. 
Harvey. 
Jan’y 6, Brewster v, Brant. Mr. Berry, Mr. 
Shafer. 


Demarest v. Hardham. Mr. Hub- 


bell, Mr. Taylor. 


‘ 14, Harris v. Booth. Mr. Price, Mr. 
Hill. 
‘* 14, Howell v. City of Newark. Mr. 


Coult, Mr. Young. 

Denman v, Mendel. 
Mr. Morrow. 

, Mechanics Bank v. H. C. Mf’g. Co. 
Mr. Whitehead, Mr. Lilly. 

Raynor v. Harris, Mr. Kimball, Mr. 
W, R. Wilson. 

‘* 22, Davis v. ——, 1] A. M. 
Mr. Berry. 

Donovan v. Donovan. 
Mr. Morrow. 

28, Sherman v. Trusdell. 
Mr. Keen. 

Renie v. Disbro. 
McCarter. 

Same case. 


Mr. Whitehead, 


Mr. Bergen, 
Mr. Guild, 


Mr. Morrow, 


Mr. Johnson, Mr. 
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